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JUSTICE COMMITTEE 
 

AGENDA 
 

4th Meeting, 2011 (Session 4) 
 

Tuesday 28 June 2011 
 
The Committee will meet at 10.00 am in Committee Room 1. 
 
1. Decision on taking business in private: The Committee will decide whether 

to take item 4 in private. 
 
2. The Scottish Government's justice priorities for Session 4: The Committee 

will take evidence from— 
 

Kenny MacAskill MSP, Cabinet Secretary for Justice; 
 
Roseanna Cunningham MSP, Minister for Community Safety and Legal 
Affairs; 
 
Bridget Campbell, Director of Justice, and Kenneth Hogg, Director of Safer 
Communities, Scottish Government. 
 

3. Subordinate legislation: The Committee will consider the following negative 
instrument— 

 
the Knife Dealer’s Licence (Historical Re-enactment Events) (Scotland) 
Order 2011 (SSI/2011/263). 
 

4. Offensive Behaviour at Football and Threatening Communications 
(Scotland) Bill: The Committee will consider its approach to further scrutiny of 
the Bill. 

 
 

Peter McGrath 
Clerk to the Justice Committee 

Room TG.01 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5195 

Email: peter.mcgrath@scottish.parliament.uk
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The papers for this meeting are as follows— 
 
Agenda item 3  

SSI cover note 
 

J/S4/11/4/1 

The Knife Dealer’s Licence (Historical Re-enactment Events) 
(Scotland) Order 2011 (SSI 2011/263)  
 

  

Agenda item 4  

Approach paper (private paper) 
 

J/S4/11/4/2 (P) 

Papers for information  

Letter from the Cabinet Secretary for Justice on police and 
fire reform - publication of consultation responses 
 

J/S4/11/4/3 

Letter from the Cabinet Secretary for Justice on the Civil 
Jurisdiction and Judgements Regulations 2011 
 

J/S4/11/4/4 

Letter from the Cabinet Secretary for Justice on the 
Commencement of the Bribery Act 2010 
 

J/S4/11/4/5 

 

http://www.legislation.gov.uk/ssi/2011/263/contents/made
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JUSTICE COMMITTEE 

 
4th Meeting, 2011 (Session 3), Tuesday 28 June 2011 

 
SSI cover note 

 
SSI title and 
number: 
 

The Knife Dealer’s Licence (Historical Re-enactment Events) 
(Scotland) Order 2011 (SSI 2011/263) 

Type of Instrument: 
 

Negative 

Coming into force: 19 August 2011 

Justice Committee deadline to 
consider SSI: 

6 September 2011 

  
Motion for annulment lodged: No 

SSI drawn to Parliament’s 
attention by Sub Leg Committee: 
 

Yes, please see the annexe 
 

Purpose of instrument:  

1. Sections 27A to 27S of the Civic Government (Scotland) Act 1982 were inserted 
by the Custodial Sentences and Weapons (Scotland) Act 2007. These sections now 
require those who deal in knives and other bladed/sharply-pointed articles for non-
domestic use to first have a licence issued by the local authority. 
 
2. This Order specifies certain activities connected to historical re-enactment events 
that will be exempt from a knife dealer’s licence, including the sale and lending of 
arrows at or near such an event. 
 
Justice Committee consideration: 
 
3. The instrument was laid on 2 June 2011 and the Justice Committee has been 
designated as lead committee.  
 
4. Negative instruments are instruments that are “subject to annulment” by 
resolution of the Parliament for a period of 40 days after they are laid.  All negative 
instruments are considered by the Subordinate Legislation Committee (on various 
technical grounds) and by the relevant lead committee (on policy grounds).  Under 
Rule 10.4, any member (whether or not a member of the lead committee) may, 
within the 40-day period, lodge a motion for consideration by the lead committee 
recommending annulment of the instrument. If the motion is agreed to, the 
Parliamentary Bureau must then lodge a motion to annul the instrument for 
consideration by the Parliament.  If that is also agreed to, Scottish Ministers must 
revoke the instrument.  
 
5. Each negative instrument appears on a committee agenda at the first opportunity 
after the Subordinate Legislation Committee has reported on it. This means that, if 
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questions are asked or concerns raised, consideration of the instrument can usually 
be continued to a later meeting to allow correspondence to be entered into or a 
Minister or officials invited to give evidence. 
 
 
Annexe 
 
Extract from the Subordinate Legislation Committee’s 2nd Report of 2011 (Session 4) 

Knife Dealer's Licence (Historical Re-enactment Events) (Scotland) Order 2011 
(SSI 2011/263) (Justice Committee) 

1. The Civic Government (Scotland) Act 1982 contains a licensing scheme for knife 
dealers which came into force on 1 June 2010. A licence is required by any person 
who carries on a business selling, hiring, offering/exposing for sale or hire, lending or 
giving knives, daggers, blades, swords and other bladed/sharply-pointed articles 
which are made for causing injury to the person, although knives designed for 
domestic use are excluded. 

2. Section 27A(8) of the 1982 Act gives the Scottish Ministers power to specify 
activities which are not to be taken to be businesses for the purposes of the licensing 
scheme. This Order specifies the selling etc. of an arrow (article 2(2)) and also the 
selling etc. of any article mentioned in section 27A(2) of the 1982 Act (article 2(3)) in 
connection with a historical re-enactment event as activities for which a licence is not 
required. 

3. There is an apparent overlap between article 2(2) of the Order (which deals with 
arrows) and article 2(3) (which deals with any article to which the licensing regime 
applies). Accordingly, the Scottish Ministers were asked to explain whether they 
considered that arrows were articles to which the licensing regime applied. The 
Scottish Ministers take the view that they are, and the Committee is minded to agree 
with that view. 

4. Correspondence between the Committee and the Scottish Government is 
reproduced in the appendix. 

5. In light of this position, the Scottish Ministers concede that article 2(2) of the Order 
is unnecessary: arrows are simply an example of an article which would be 
exempted in any case by virtue of article 2(3). They consider, however, that the 
inclusion of this unnecessary provision does not affect the validity of the Order and 
has no effect by way of creating any other exemption. 

6. The Committee considers it unfortunate that this unnecessary provision features in 
the Order. While the Committee agrees that its inclusion is unlikely to affect the 
validity of the Order, there is a presumption that the Parliament does not legislate 
unnecessarily. Accordingly, there is a danger that the courts, if asked to interpret 
these provisions, might attempt to do so in such a way that both provisions could 
have meaning. 

7. It is not considered, on balance, that there is any alternative interpretation 
available which could subvert the Ministers’ policy intention. However, the 
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Committee considers that it would have been preferable if the Scottish Ministers had 
undertaken to revoke the unnecessary provision at the first available opportunity. 

8. Given this failure to follow proper drafting practice, the Committee draws the 
order to the attention of the Parliament on the general reporting ground and in 
so doing observes that it would be desirable for the Scottish Ministers to 
remedy this failure by revoking article 2(2) at the first available opportunity. 

Appendix 

The Knife Dealer's Licence (Historical Re-enactment Events) (Scotland) Order 
2011 (SSI 2011/263) 
 
On 10 June 2011 the Scottish Government was asked: 
 
1) To explain whether, in its view, an arrow is an article within the meaning of section 
27A(2) of the Civic Government (Scotland) Act 1982; and 
 
2) If an arrow is such an article, to explain why it was considered necessary to make 
specific provision for arrows in article 2(2) of the Order instead of relying on the 
general provision covering all section 27A(2) articles in article 2(3), and to explain 
the effect of so doing; or 
 
3) If an arrow is not such an article, to explain: 
 

a. why it is considered necessary to make provision in relation to arrows when 
a licence in terms of section 27A(1) is required only for the sale etc. of articles 
mentioned in section 27A(2), and 
 
b. whether the Scottish Ministers have power to make such provision, in terms 
of section 27A or otherwise. 

 
The Scottish Government responded as follows: 
 
1) It is our view that an arrow is an article within the meaning of section 27A(2) of the 
Civic Government (Scotland) Act 1982. 
 
2) The policy intention behind the present order was to exempt activities which take 
place at historical re-enactment events from the knife dealer’s licensing regime. In 
particular, it was intended to protect the Lanark Festival of Scottish History, which is 
due to take place on 21 August 2011, however the provisions were extended to 
cover historical re-enactments more generally to avoid the need to make further 
exemption orders. The Lanark Festival is at risk because various traders on which 
the event depends are refusing to attend if they are required to purchase a knife 
dealer’s licence. 
 
Article 2(2) of the present Order excludes the selling, hiring, offering or exposing for 
sale or hire, giving or lending of an arrow, used in archery, from the knife licensing 
regime. The intention of the provision was to extend the exemption in respect of 
archery that was created by SSI 2010/311 to include the selling of arrows, to 
explicitly cover an activity that takes place at the Lanark Festival. 
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However, we accept that, because an arrow is an article within the meaning of 
section 27A(2) of the 1982 Act, the sale of such an article would be covered by 
Article 2(3) of the present Order. We thank the Committee for drawing this to our 
attention. 
 
Accordingly, Article 2(2) is not necessary. However, it is our view that the inclusion of 
Article 2(2) does not affect the validity of the Order, and, although it is unnecessary 
addition, it has no effect of itself in respect of creating any separate or further 
exemption from section 27A(4) of the 1982 Act. 
 
3) In light of our answer to question (1), this question falls. 
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Justice Committee 
 

4th Meeting, 2011 (Session 4), Tuesday 28 June 2011  
 

Letter from the Cabinet Secretary for Justice 
 

Police and Fire Reform - publication of responses to the consultations 
 
I am writing to inform you that today we are publishing the consultation responses to 
‘A Consultation on the Future of Policing in Scotland’ and ‘A Consultation on the 
Future of Fire and Rescue Services in Scotland’.   
 
In addition we are publishing two reports analysing the consultation responses which 
have been prepared by George Street Research, and a summary of the feedback 
from the police regional stakeholder events held during the consultation period.    
 
I have enclosed copies of the George Street Research Reports, and the consultation 
responses are available on the Scottish Government website: 
(www.scotland.gov.uk/policereform and www.scotland.gov.uk/firereform). 
 
Both I and my officials will engage with a wide range of stakeholders over the 
summer to discuss further the issues raised during both consultations, and will take 
account of the findings of the Christie Commission. 
 
 
Kenny MacAskill MSP 
Cabinet Secretary for Justice 
21 June 2011  
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4th Meeting, 2011 (Session 4), Tuesday 28 June 2011  
 

Letter from the Cabinet Secretary for Justice to the Convener 
 

Civil Jurisdiction and Judgements (Maintenance) Regulations 2011 
 
I am writing to advise you that the Civil Jurisdiction and Judgements (Maintenance) 
Regulations 2011 were laid before the Westminster Parliament on 13 June and 
came into effect on 18 June.  A copy of the Regulations can be viewed at 
http://www.legislation.gov.uk/uksi/2011/1484/contents/made. 
 
These Regulations facilitate the application of Council Regulation (EC) No 4/2009 
(“the Maintenance Regulation”) which establishes revised arrangements for cross-
border recognition and enforcement of family maintenance obligations between EU 
Member States.  It is directly applicable in the UK, but secondary legislation was 
necessary to remove inconsistencies in domestic primary legislation.  The 2011 
Regulations have been made under powers in Section 2(2) of the European 
Communities Act 1972.  For practical purposes, and on timing grounds, it was 
agreed that the Regulations should be made by means of a single order, covering 
the whole of the UK.  The provisions in the 2011 Regulations are of a technical 
nature and for this reason only a limited technical consultation was undertaken, 
including relevant bodies and individuals in Scotland. 
 
Jurisdiction, recognition and enforcement of maintenance in the European Union is 
currently governed by Council Regulation (EC) No 44/2001 (“Brussels 1”).  The 
“new” Maintenance Regulation seeks to improve those rules by provision of a more 
creditor-protective jurisdiction regime, and enhanced procedures for swift and 
inexpensive collection of maintenance across the Union.  Brussels 1 is amended so 
that it will no longer apply to maintenance cases from the 18 June 2011. 
 
I hope this is of assistance but I will of course be happy to provide the Committee 
with further details if wished. 
 
 
Kenny MacAskill MSP 
Cabinet Secretary for Justice 
22 June 2011  
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Justice Committee 
 

4th Meeting, 2011 (Session 4), Tuesday 28 June 2011  
 

Letter from the Cabinet Secretary for Justice 
 

Commencement of the Bribery Act 2010 
 
The purpose of this letter is to inform the Justice Committee that the UK 
Government, with the agreement of the Scottish Government, will commence the 
Bribery Act 2010 on 1 July 2011. 
 
The Bribery Act 2010 reforms the criminal law across the UK, including Scotland, to 
provide a new, modern and comprehensive scheme of bribery offences that will 
enable courts and prosecutors to respond more effectively to bribery at home or 
abroad.  The principal provisions of the Act include: 
 

• two general offences covering the offering, promising or giving of a bribe 
(active bribery) and the requesting, agreeing to receive or accepting of a bribe 
(passive bribery) (sections 1 and 2); 

• a discrete offence of bribing a foreign public official in order to obtain or retain 
business or an advantage in the conduct of business (section 6); 

• an offence which can be committed by commercial organisations which fail to 
prevent bribery committed on their behalf (section 7);  

• extra-territorial jurisdiction to enable the prosecution in the UK of bribery 
committed abroad by persons ordinarily resident in the UK as well as British 
nationals, and UK corporate bodies; and  

• raising the maximum sentence for bribery committed by an individual from 7 
to 10 years imprisonment.  The maximum sentence for an offence committed 
by a corporate body is an unlimited fine. 

 
The UK Bribery Bill was published in draft on 25 March 2009 for pre-legislative 
scrutiny by a Joint Committee of both Houses of Parliament.  A Legislative Consent 
Memorandum was lodged in the Scottish Parliament on 3 December 2009 to seek 
approval that the provisions in the Bill should extend to Scotland.  The Justice 
Committee considered the LCM on 19 January 2010 and on 28 January 
recommended that the Parliament agree to the LCM.  The Scottish Parliament 
agreed the terms of the LCM on 11 February 2010 and the legislation passed 
through the UK Houses of Parliament and received Royal Assent on 8 April 2010.   
 
On 30 March 2011, the Ministry of Justice, with the agreement of the Scottish 
Government, published guidance under section 9 of the Act and also a Quick Start 
Guide.  This provides commercial organisations with clear, accessible and practical 
guidance to understand the procedures they can consider putting in place to help 
prevent bribery within their organisations.  The guidance and the Quick Start Guide 
can be found on the Ministry of Justice’s Web page at 
http://www.justice.gov.uk/guidance/making-and-reviewing-the-law/bribery.htm
 
The Scottish Government welcomes the commencement of the Bribery Act.  We 
believe this is an important step forward in tackling corruption and improving 
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economic development home and abroad.  It will enable courts and prosecutors to 
respond more effectively to bribery at home or abroad and paves the way for 
competitive but fair practice. 
 
 
Kenny MacAskill MSP 
Cabinet Secretary for Justice 
22 June 2011  
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